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MEMORANDUM IN SUPPORT

Pursuant to this Court’s Order of July 19, 2018, Paul Mastronardi, the Plaintiff in this
matter, timely filed Proof of Claim No. 46. The claim includes a claim for payment of the costs
of the receivership expenses assessed against Mr. Mastronardi in these proceedings. Since the
submission of the claim on September 12, 2018, the Court has imposed additional costs totaling
$67,438.19, which Mr. Mastronardi has timely paid. Thus, to date, the costs paid by M.
Mastronardi for the Receiver expenses total $268,029.50, which is the amount for Receiver
expenses requested to be assessed against the estate in the proposed Amended Proof of Claim
attached hereto."

In the original Proof of Claim No. 46, Mr. Mastronardi requested that these expenses be
treated as an administrative expense and assessed against the Receivership funds. Another
purpose of this Motion is to respond to the Objection to Proof of Claim No. 46 submitted by
Golden Acre Farms, Inc. (“Golden Acre”), an entity controlled by the Defendant, Luis Chibante,
which argues that the expenses should be treated as court costs instead of administrative
expenses. |

These expenses are appropriately categorized as administrative expenses. We note that
“[t]he primary purpose of a receiver is to carry out the orders of the ... court, which has the
power ‘to exercise its sound discretion to limit or expand a receiver’s powers as it deems
appropriate.” ” Nat’l City Bank v. Semco, Inc., 183 Ohio App. 3d 229, 232 (3"| Dist. 2009)

(quoting State ex rel. Celebrezze v. Gibbs, 60 Ohio St. 3d 69, 74 (1991)). A receiver, of course,

is entitled to reasonable compensation for his or her services. Especially in cases such as this

one, involving a going business concern that was placed in receivership, compensation of the

: The total amount listed for Receiver expenses reported on line 8 and line 10 of the
September 12, 2018, Proof of Claim was in error. The amount listed in the table on Exhibit B

was the correct amount as of that date.
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receiver is based on such factors as “the inmterest involved, the amount of skill necessary to
conduct the business, and the time and labor given to the business.” Id. at 234.
Further, Ohio law is well settled that:
Parties who invoke the jurisdiction and process of a court for appointment
of a receiver by sufficient allegations and showing of necessity therefor,

resulting in such appointment, do not become personally liable for the
compensation of the receiver and the expenses of adminisiration o

receivership] ... . Such debts and expenses are ordinarily payable out of
the corpus of the propetty.

[Sobin v. Lim, 21 N.E.3d 344, 353 (Ohio Ct.
App. 8™ Dist. 2014) (quoting Richey v. Brett,
112 Ohio St. 582, Syll. (1925)).]

Indeed, this is the rule in virtually every jurisdiction. As the court noted in Fifth Third
Bank v. Dayton Lodge. LLC, 6 N.E.3d 638 (Ohio Ct. App. 2" District), “In [Atlantic Trust Co.
v. Chapman, 208 U.S. 360, 376 (1908)], the United States Supreme Court outlined the general
principle that expenses and fees of a receivership estate are to be paid from the property or fund
that is subject to the receivership.” Id. at 645. Accordingly, in Dayton Lodge, the court held that
the trial court erred by holding the plaintiff bank liable for a deficit in the receivership estate, see
id. at 647, and Sobin held that the trial court properly ordered that costs of the receivership be
paid from assets of the corporation in receivership. See 21 N.E.3d at 353-54.

Similarly, in Gen. Elec. Cap. Corp. v. Golf Club of Dublin, LLC, 2009 Ohio Misc.
LEXIS 12507 (Delaware C.P., Dec. 9 2009), a case involving a receiver’s operation of the
subject golf club pending a lender’s foreclosure on its property, the court instructed that the
receiver and receiver’s counsel were to be paid from the receivership estate and entitled to
administrative expense priority on any claim for compensation. Id. at *14. The court also
ordered that in the event the plaintiff made any advances to the receiver for the preservation and

operation of the business, “said advances shall be treated as administrative expenses with



payment priority over general unsecured claims against the receivership estate.” Id. Indeed, in
case after case, Ohio courts have followed the rule that receivership costs are paid out of the

estate.”
Golden Acre’s Objection to the proof of claim ignores all of the above law and is based

solely on a crabbed reading of R.C. 2735.04(C), a statute that gives a court discretion to decide
which specific expenses of a receivership may be treated as court costs and which may be treated

as administrative expenses. That subsection states as follows:

Any funds that are expended by or on behalf of the receiver, including
receivership fees, fees for professionals assisting the receivership, and
those expended in entering into or performing contracts under division
(B)(4) of this section, including those for the completion of construction
work authorized by the cowrt, shall be taxed as court costs or otherwise

treated as an administrative expense of the action.
[(Emphasis added).]’

3 See, e.2, ZB. N.A.. v. Temple Square Properties. LLC, 2018 Ohio Misc. LEXIS 1603, at
%21 (Summit C.P., April 18, 2018) (court ordered that advances made by the plaintiff, the
mortgagee of the receivership property, for the benmefit of the receivership property “shall
constitute an administrative expense claim of the Receivership and be a deemed a prior and
superior lien before the repayment of any and all other claims against the Receivership Property
(except for taxes and assessments having first priority as a matter of law) or proceeds of either of
them”); Raymond M. Powell Co. v. Akron Payroll & Tax, Inc., 2016 Ohio Misc. LEXIS 14859,
at *2 (Summit C.P., Feb. 3, 2016) (ordering that “Receiver Counsel fees and any other fees
incurred during the Receivership shall be considered an administrative expense of the
Receivership and entitled to first priority of payment with regard to any proceeds derived from
operation of the [receivership business] or the sale of any of [its] assets”); Snider Interests, LLC
v. Cannata, 2014 Ohio Misc. LEXIS 24789, at ¥2-3 (Cuyahoga C.P., Aug. 15, 2014) (court
ordered receiver to apply proceeds of sale of receivership property, after taxes and closing costs,
to cover “administrative expenses and costs of the Receiver and the receivership estate™);
Benchmark Bank v. Kimberly Office Park. LLC, 2012 Ohio Misc. LEXIS 22399, at *3 (Franklin
C.P., Dec. 12, 2012) (ordering “that the Receiver, and its legal counsel, are entitled to payment
for its fees and costs, and that the same shall be paid as an administrative expense, from the
moneys generated in the receivership™).

2 Regarding the reference to Subsection (B)(4), that subsection provides that a receiver
may be empowered to “[e]nter into contracts, including, but not limited to contracts of sale,
lease, or, so long as existing lien rights will not be impacted, contracts for construction and for

the completion of construction work([.]”



Golden Acte’s Objection cites a pair of cases that invoke the “plain meaning” rule of
statutory construction, and it argues that “[t]he statute is disjunctive, meaning that the
receivership fees may be taxed as court costs or treated as an administrative expense — one or the
other.” Neither of the two cases cited involved this particular statute, however. We submit that
it is appropriate to apply a different rule of statutory construction — one that is itself enshrined in

its own statute: R.C. 1.02(F) provides that: “ ‘And’ may be read ‘or.’ and ‘or’ may be read

‘and’ if the sense requires it.” (Emphasis added.)
Given that R.C. 2735.04(C) provides that the broad category of “[a]ny funds” that may

constitute expenses of a receiver, “including” (but not limited to) “receivership fees, fees for |
professionals assisting the receivership, and those expended in entering into or performing
contracts” for sale or lease of property, a court has discretion to decide which specific type of
expense may be taxed as court costs and which may be allotted to administrative expenses.
Defendant alludes to the Court’s previous orders, which bave thus far treated the receivership
expenses approved by the Court “as court costs assessed against” Mx. Mastronardi and
Defendant Luis Chibante in equal shares, but we further note that such a decision is not final
until this proof of claim process is completed and the Court’s rulings on each claim are
incorporated into a judgment. Thus, even if these sums are deemed as “court costs™ for the

present, Civil Rule 54(D) — which Golden Acre even cites — provides that, upon judgment, “costs

shall be allowed to the prevailing party unless the court otherwise directs.”
For the reasons stated above, Mr. Mastronardi requests that the Court direct that the
$268,029.50 in receivership expenses identified in Amended Proof of Claim No. 46 be classified

as an administrative expense'to be paid from the corpus of the receivership estate.



Tk

Kraig E. Noble (0010383) / ° °
Noble, Montague & Moul, LLC
146 E. Spring Street

St. Marys, Ohio 45885

Marion H\ Lie\Nr{ X0042679)
Matthew S. Z4i 07§117)
ZEIGER\ITGGES & LITTLE LLP

3500 Huntington Center
41 South High Street
Columbus, Ohio 43215
(614) 365-9900

(614) 365-7900
little@litohio.com

zeige litohio.com

Attorneys for Plaintiff, Paul Mastronardi



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing has been served this 23"

day of October, 2018, via email, upon the following:

Michael L. Scheier, Esq.

Jacob Rhode, Esq. ,

KEATING MUETHING & KLEKAMP PLL
One East Fourth Street, Suite 1400
Cincinnati, Ohio 45202

Attomneys for Defendants
Luis Chibante, Golden Fresh Farms Holdings,
Inc., and Golden Fresh Farms Enterprises, L.P.

Ronald E. Gold, Esq.

Jennifer J. Morales, Esq.

A.J. Webb, Esq.

FROST BROWN TODD LLC
3300 Great American Tower
301 E. Fourth Street
Cincinnati, OH 45202

Attomeys for Bank of Montreal
Michael A. Burton, Esq.

103 S. Blackhoof Street

PO Box 1957

Wapakoneta, OH 45895

Attorneys for 1797540 Ontario Inc.

1149-001:782163

James L. Thieman, Esq.

Receiver

Faulkner, Garmhausen, Keister & Shenk
Courtview Center — Suite 300

100 South Main Avenue

Sidney, Ohio 45365

Robert M. Zimmerman, Esq.

Andrew B, Cassady, Esq.

DINSMORE & SHOHL LLP

1900 First Financial Center 255 East Fifth
Street

Cincinnati, Qhio 45202

Attorneys for Defendant

Mastronardi Produce Limited

Thomas J. Potts, Esq.

FAULKNER, GARMHAUSEN, KEISTER &
SHENK

A Legal Professional Association

Courtview Center - Suite 300

\
Marion H.\little, Jr. (00426%9)



S

Inthe Court of Common Pleas of Auglsize County, Ohio

_ Civil Division
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BIT-A

 Paul Mastronardi submitied $1,210,000.00 in.capital to Golden Fresh Farms Enterprises,
L.P. Copies of:the financial statements reflecting this contribution are attached horeto.

AN U4
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Golden Fresh Farms Enterprises LP
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Golden Fresh Farms Enterprises LP

Comparatiye-Balanga Shest
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Fope 1
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Aeoimlé Payabie - Year End 36:294.69
Accounis Payabla - foralgn exch... 33326747
Vacallen Poyable _ . 0.00
MCO.Payabld - Luis 278742
:MCD Payable - Peul’ 20417
MCD Payabia .- Kylla ‘960,59
‘BCD.P: oH'ls Jndﬂa 2,604.8F
Tl MCO Payable T 6,686,78
£l Payabla _ 4107 o
) 0.00
- 0:00
Metlcare: Pagabis 0.00
- ORlodngome Tax' Peysble Do
Ohlo'State &l Payable - 18597
okoneta LT Payable. p.00
Wapokonta Gliy LIT . 000
Paym nmwuns Payabla’ R 77,04
) ¥ Payabl 0.00
.00
A47I2
1.881.835:00
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Golden Fresh Farins Enterprises LP

Balance Bhud! Awat 0037/17.

Equlpment os)
-'anh 'BumwMFgrm CONS)

BamDile Mn! . mcms;

L e I‘BI'II

Invastmehl Dus:Goklan Acrag(C. ..

Golgen Antea(U...

Investment Dus 1787340 Oma:..
Investmanl Due-Jam farme{Can),
Immtmanrnueamnfm\_qusﬂ
imvesimentOlifa Mastionatdi(Cd. .
Losn, Payable.- Ollie Madlrénanti..
PENNdr drawe - Louls Chibante,
Partrier, crawe: aPﬂM'Muﬁ‘unﬁdl

TOTAL CURRENT. upm.mas

EQuiTy
EARNINGS:
o Mw[“""‘h“' ~ 17857540 ...
Capital Contriltions- PMastrons....
‘Papners Equily Suiplin el

Gurrent Eaminga
YOTAL EARNINGS

yOTAL EQUITY
LiABILITIES AND EQUITY

‘Prifitad O 10/2047

000
18, MU\E&Z.BO

1,980,000,00
+32:200.74
“4,808:60

_15.113._99&‘53

29,119,895:39

434,600, az'

AM3216.89

712,225.74

25,8686.210.13
Eo S~
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Pigs
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BGolden Fresh Farms Enterprises LP

Income Statemant 01/01AT 1o DBIVIHT

REVENUE’

‘REVENUE
8m1'mto cmm 1,428.488.15.
“ Oed 1‘05! 12990
matos 6738,003.80"
TMTam:mGam ————— 4:189,621 66
ssﬁhclrun&ouey Pappere :

raign]

Tom. aEvENus .

TOTAL REVENUE: | '4817,636,08 _
EXPENSE;

coay o
" Pecking Gherges ; 269
m W-CUNS ‘ 803,87

"rotunm ' o 942,001.08
Small Togls: 10,841, 10
:Bmllham Sumu fGAD) " ::2_2;
T ' 76,576.12.
7, .'2!50 E‘i

‘oatito Clipa-and
PmmeSS
Pon Expaings-USE
Biblogiéal EWQI:USS

Walarend Solf TerUss.
Goeds B Plinte- Pupours:
Ingurance:

Tille. lumnu(enu'si

Freght
Llnn‘d-lt

lrlﬂthDNs
Intrsai-uss: .

Guarsntesd Payments - Paul M,
Gwimpedﬂnmenu Luhc.

s M'SawrurEmnu : ‘I4.03?EB
‘Médioars Expenas 3:148.18,
‘Do 'Stale El Experiss 12,301 .07

Printed O 112517
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Golden Fresh Farms Enterprises LP
nicorme Statemsnt 0110111710 08131117,

Heialihcare Expanss ' 20,648:40"

©Ofshore, Expenzes 66,736:42
Unitare, 0.260.04

‘Workeri Compansation Eiiiinsé’ 2221065
efiofls: 1522:59"

171600

#,895.68
13.534;?&
2218198

110.01

sasing CRs (Y ,
Maals-uS: : : 15,8944

17«9033:
,603.78
25,388.07
4.180.88
78.00

mzs 77
177:433,42

6,442,684

TOTAL ;xpzu,sg_s'-

TOTAL/EXPENSE: 830, 812.02

NET'INCOME #1,313,275,04

Phinled:On: 10/25/17

ke e et L

237223.24

2]’;158 a1
241830

1,460.30

18,660.25

12623.83
.00
'_ ] 6‘.,1.30:53'2 XK

LNy TR WL

Phige' 2
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 Total investment for scope-as described above......... ......$18,370,702.00USD
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Paul Mastronardi has paid the
multiple orders of the Court.

EXHIBIT B

following attorneys’ fees as court costs pursuant to

Due Date Payment Amount
11/29/2017 $32,436.75
12/21/2017 $15,633.33
05/11/2018 $63,007.43
06/13/2018 $47,699.75
08/06/2018 $41,814.05

10/05/18 $40,568.64
10/17/18 $26,869.55
TOTAL $268,029.50

The payment of the foregoing is reflected in the docket of the Clerk of Court, a copy of which is
attached hereto.

Applicant submits that these amounts should be treated as administrative expenses
charged against the receivership estates pursuant to Section 2735.04 of the Ohio Revised Code.

773782
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10/22/2018 CounVlew Justice Soluions

2017 CV 0144 MASTRONARDI, INDIVID. & DERIVATIVELY BEHALF GOLDEN, PAUL vs.
CHIBANTE, LUIS et al FDP

[ Case Type CIVIL )
Case Statua: Open
Fila Date: 09/22/2017
DCM Track:
Actlon: OTHER CIVIL
Status Data: 09/22/2017
Case Judga: PEPPLE, FREDERICK D
NextBwonl 10202019 . —
L e e ———— P )
| Allinformation | Party | Event | Dockst | Financial | Checks | Receipt §
{ Receipts
i Recelpt Number Recelpt Date Recelved From Paymant Amount
| 1a3za7 08/22/2017 ZEIGER, TIGGES & LITTLE LLP $225.00
| 143574 10110/2017 FROST BROWN TODD LLC ) $175.00
1144185 11106/2017 DINSMORE & SHOHL LLP B 75,00
144574 11/30/2017 ZEIGER, TIGGES & LITTLE LLP $32,436.75
144613 120012017 KEATING MUETHING & KLEKAMP, PLL. '  §92496.75
144695 121052017 ZEIGER, TIGGES & LITTLE LLP ) ‘ " 532,589.75 f
"144096 12/05/2017 ZEIGER, TIGGES & LITTLE LLP ($32,580.75)
1aager 1210572017 ZIEGER, TIGGES, & LITTLE LLP - $32,436.75 [
{1as6%8 1210572017 KEATING MUETHING & KLEKAMP PLL $52,436.75
{144752 12/08/2017 KEATING, MUETHING & KLEKAMP PLL $175.00
145072 1212112017 ZEIGER, TIGGES, & LITTLE LLP $15,633.33 b
145087 1212212017 KEATING, MUETHING, & KLEKAMP, PLL ' §15,693.34
145350 011072018 ZIEGER, TIGGES & LITTLE LLP $16,633.33
[ 145351 01/10/2018 KEATING, MUETHING & KLEKAMP, P.L.L. $15,633.34
(148135 05/11/2018 ZEIGER TIGGES & LITTLELLF $64,007.42
148398 05/23/2016 ZEIGER TIGGES & LITTLE LLP $63,007.43
148401 06/23/2018 LOUIS CHIBANTE $63,007.43
148478 055312018 LOUIS CHIBANTE ) , $63,007.43
148717 06112/2018 ZEIGER, TIGGES & LITTLELLP o $47,600.75
148030 068/20/2018 ZIEGER, TIGGES & LITTLE, LLP . $47,699.75
148020 06/25/2018 LUIS CHIBANTE $47.699.76
1a0263 07/0972018  LUIS CHIBANTE - $47,699.76
149295 07/11/2018 FAULKNER, GARMHAUSEN, KEISTER & SHENK §7,496,573.82
149549 " 0773012018 LOUIS CHIBANTE $41,814.05 |
140796 06/06/2018 ZEIGER TIGGES & LITTLE LLP $41,814.05
149939 08/13/2018 APPLIED DEPOSIT $41,814.05 |
149940 08/18/2018 ZEIGER TIGGES & LITTLE LLP $41.814.05
150172 08/22/2018 FAULKNER GARMHAUSEN KEISTER & SHENK $1,167.00 |
150223 08/27/2018 APPLIED DEFOSIT $1,167.00
151017 10/05/2016 ZEIGER TIGGES & LITTLE LLP $40,568.64
151142 10112/2018 ZEIGER TIGGES & LITTLE LLP o T 540,508.64
- $8,477,468.12 l

hllp:Ifwww.auglalzmumy.nrg!sssrw'cosCRTW;Iaaaaianid=ESDEDE220??(‘.‘30014A52CAEFBQDDZE50'?:=kol0dngKuX:IKSSKRkﬂGbihﬂbDOmTJb.., 112 l I V
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10/22/2018 CourtView Justice Sclutions

Receipt Number Receipt Date Received From Payment Amount §
151232 101772018 LUIS CHIBANTE 540,568.64 |
151242 101772018 ZEIGER TIGGES & LITTLE LLP i $20,069.55
151280 101912018 LOUIS CHIBANTE B ' $26,869.55

$9,477,468.12 f§

hitpi//www.auglaizecounty.org/eaarvic §5CRTV/;|seasionid=630EDE22C77CBC014AS2CAEFBSDD2ES0?x= KkolO0gzQKaXdKSEKRKIZGbjhnb0OM1Jb... 212 }
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FACSIMILE FILING COVER PAGE

RECIPIENT INFORMATION:
NAME OF COURT: Court of Common Ple uglaize County, Ohio, Civil Division

FAX NUMBER: (419) 739-6768
S G PARTY ORMATION:

NAME: Marion H. Little, Jr.
SUPREME COURT REGISTRATION NO.: (0079829)

OFFICE/FIRM: Zeiger. Tigges & Little LLP

ADDRESS: 41 S. High Street. Suite 3500, Columbus, OH 43215
TELEPHONE NUMBER: (614) 365-9900

FAX NUMBER: (614) 365-7900

E-MAIL ADDRESS: little@litohio.com

CASE INFORMATION:

TITLE OF CASE: Paul Mastronardi v. Luis Chibante. et al.

CASE NUMBER: 2017-CV-144
TITLE OF THE DOCUMENT: MOTION OF PLAINTIFF PAUL MASTRONARDI FOR LEAVE TO

FILE AMENDED PROOF OF CLAIM

JUDGE: Frederick D. People

FILING INFORMATION:
DATE OF FAX TRANSMISSION: October 23, 2018

NUMBER OF PAGES (including this page): 24



